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(5) Overall (combined) proximity im-
pacts caused by a proposed project do
not substantially impair the activities,
features, or attributes that qualify a
property for protection under Section
4(1);

(6) Proximity impacts will be miti-
gated to a condition equivalent to, or
better than, that which would occur if
the project were not built, as deter-
mined after consultation with the offi-
cial(s) with jurisdiction;

(7) Change in accessibility will not
substantially diminish the utilization
of the Section 4(f) property; or

(8) Vibration levels from project con-
struction activities are mitigated,
through advance planning and moni-
toring of the activities, to levels that
do not cause a substantial impairment
of protected activities, features, or at-
tributes of the Section 4(f) property.

§774.17 Definitions.

The definitions contained in 23 U.S.C.
101(a) are applicable to this part. In ad-
dition, the following definitions apply:

Administration. The FHWA or FTA,
whichever is making the approval for
the transportation program or project
at issue. A reference herein to the Ad-
ministration means the State when the
State is functioning as the FHWA or
FTA in carrying out responsibilities
delegated or assigned to the State in
accordance with 23 U.S.C. 325, 326, 327,
or other applicable law.

All possible planning. All possible
planning means that all reasonable
measures identified in the Section 4(f)
evaluation to minimize harm or miti-
gate for adverse impacts and effects
must be included in the project.

(1) With regard to public parks, recre-
ation areas, and wildlife and waterfowl
refuges, the measures may include (but
are not limited to): design modifica-
tions or design goals; replacement of
land or facilities of comparable value
and function; or monetary compensa-
tion to enhance the remaining property
or to mitigate the adverse impacts of
the project in other ways.

(2) With regard to historic sites, the
measures normally serve to preserve
the historic activities, features, or at-
tributes of the site as agreed by the
Administration and the official(s) with
jurisdiction over the Section 4(f) re-
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source in accordance with the con-
sultation process under 36 CFR part
800.

(3) In evaluating the reasonableness
of measures to minimize harm under
§774.3(a)(2), the Administration will
consider the preservation purpose of
the statute and:

(i) The views of the official(s) with
jurisdiction over the Section 4(f) prop-
erty;

(ii) Whether the cost of the measures
is a reasonable public expenditure in
light of the adverse impacts of the
project on the Section 4(f) property and
the benefits of the measure to the prop-
erty, in accordance with §771.105(d) of
this chapter; and

(iii) Any impacts or benefits of the
measures to communities or environ-
mental resources outside of the Section
4(f) property.

(4) All possible planning does not re-
quire analysis of feasible and prudent
avoidance alternatives, since such
analysis will have already occurred in
the context of searching for feasible
and prudent alternatives that avoid
Section 4(f) properties altogether under
§774.3(a)(1), or is not necessary in the
case of a de minimis impact determina-
tion under §774.3(b).

(5) A de minimis impact determination
under §774.3(b) subsumes the require-
ment for all possible planning to mini-
mize harm by reducing the impacts on
the Section 4(f) property to a de minimis
level.

Applicant. The Federal, State, or
local government authority, proposing
a transportation project, that the Ad-
ministration works with to conduct en-
vironmental studies and prepare envi-
ronmental documents. For transpor-
tation actions implemented by the
Federal government on Federal lands,
the Administration or the Federal land
management agency may take on the
responsibilities of the applicant de-
scribed herein.

CE. Refers to a Categorical Exclu-
sion, which denotes an action with no
individual or cumulative significant
environmental effect pursuant to 40
CFR 1508.4 and §771.117 of this chapter;
unusual circumstances are taken into
account in making categorical exclu-
sion determinations.
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De minimis impact. (1) For historic
sites, de minimis impact means that the
Administration has determined, in ac-
cordance with 36 CFR part 800 that no
historic property is affected by the
project or that the project will have
“no adverse effect’”” on the historic
property in question.

(2) For parks, recreation areas, and
wildlife and waterfowl refuges, a de
minimis impact is one that will not ad-
versely affect the features, attributes,
or activities qualifying the property
for protection under Section 4(f).

EA. Refers to an Environmental As-
sessment, which is a document pre-
pared pursuant to 40 CFR parts 1500-
1508 and §771.119 of this title for a pro-
posed project that is not categorically
excluded but for which an EIS is not
clearly required.

EIS. Refers to an Environmental Im-
pact Statement, which is a document
prepared pursuant to NEPA, 40 CFR
parts 1500-1508, and §§771.123 and 771.125
of this chapter for a proposed project
that is likely to cause significant im-
pacts on the environment.

Feasible and prudent avoidance alter-
native. (1) A feasible and prudent avoid-
ance alternative avoids using Section
4(f) property and does not cause other
severe problems of a magnitude that
substantially outweighs the impor-
tance of protecting the Section 4(f)
property. In assessing the importance
of protecting the Section 4(f) property,
it is appropriate to consider the rel-
ative value of the resource to the pres-
ervation purpose of the statute.

(2) An alternative is not feasible if it
cannot be built as a matter of sound
engineering judgment.

(3) An alternative is not prudent if:

(i) It compromises the project to a
degree that it is unreasonable to pro-
ceed with the project in light of its
stated purpose and need;

(ii) It results in unacceptable safety
or operational problems;

(iii) After reasonable mitigation, it
still causes:

(A) Severe social, economic, or envi-
ronmental impacts;

(B) Severe disruption to established
communities;

(C) Severe disproportionate impacts
to minority or low income populations;
or
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(D) Severe impacts to environmental
resources protected under other Fed-
eral statutes;

(iv) It results in additional construc-
tion, maintenance, or operational costs
of an extraordinary magnitude;

(v) It causes other unique problems
or unusual factors; or

(vi) It involves multiple factors in
paragraphs (3)(i) through (3)(v) of this
definition, that while individually
minor, cumulatively cause unique
problems or impacts of extraordinary
magnitude.

FONSI. Refers to a Finding of No Sig-
nificant Impact prepared pursuant to
40 CFR 1508.13 and §771.121 of this chap-
ter.

Historic site. For purposes of this part,
the term ‘‘historic site’ includes any
prehistoric or historic district, site,
building, structure, or object included
in, or eligible for inclusion in, the Na-
tional Register. The term includes
properties of traditional religious and
cultural importance to an Indian tribe
or Native Hawaiian organization that
are included in, or are eligible for in-
clusion in, the National Register.

Official(s) with jurisdiction. (1) In the
case of historic properties, the official
with jurisdiction is the SHPO for the
State wherein the property is located
or, if the property is located on tribal
land, the THPO. If the property is lo-
cated on tribal land but the Indian
tribe has not assumed the responsibil-
ities of the SHPO as provided for in the
National Historic Preservation Act,
then a representative designated by
such Indian tribe shall be recognized as
an official with jurisdiction in addition
to the SHPO. When the ACHP is in-
volved in a consultation concerning a
property under Section 106 of the
NHPA, the ACHP is also an official
with jurisdiction over that resource for
purposes of this part. When the Section
4(f) property is a National Historic
Landmark, the National Park Service
is also an official with jurisdiction over
that resource for purposes of this part.

(2) In the case of public parks, recre-
ation areas, and wildlife and waterfowl
refuges, the official(s) with jurisdiction
are the official(s) of the agency or
agencies that own or administer the

452



Federal Highway Administration, DOT

property in question and who are em-
powered to represent the agency on
matters related to the property.

(3) In the case of portions of Wild and
Scenic Rivers to which Section 4(f) ap-
plies, the official(s) with jurisdiction
are the official(s) of the Federal agency
or agencies that own or administer the
affected portion of the river corridor in
question. For State administered, fed-
erally designated rivers (section 2(a)(ii)
of the Wild and Scenic Rivers Act, 16
U.S.C. 1273(a)(ii)), the officials with ju-
risdiction include both the State agen-
cy designated by the respective Gov-
ernor and the Secretary of the Interior.

ROD. Refers to a Record of Decision
prepared pursuant to 40 CFR 1505.2 and
§771.127 of this chapter.

Section 4(f) evaluation. Refers to the
documentation prepared to support the
granting of a Section 4(f) approval
under §774.3(a), unless preceded by the
word ‘“‘programmatic.” A ‘‘pro-
grammatic Section 4(f) evaluation’ is
the documentation prepared pursuant
to §774.3(d) that authorizes subsequent
project-level Section 4(f) approvals as
described therein.

Section 4(f) Property. Section 4(f)
property means publicly owned land of
a public park, recreation area, or wild-
life and waterfowl refuge of national,
State, or local significance, or land of
an historic site of national, State, or
local significance.

Use. Except as set forth in §§774.11
and 774.13, a ‘‘use’ of Section 4(f) prop-
erty occurs:

(1) When land is permanently incor-
porated into a transportation facility;

(2) When there is a temporary occu-
pancy of land that is adverse in terms
of the statute’s preservation purpose as
determined by the criteria in §774.13(d);
or

(3) When there is a constructive use
of a Section 4(f) property as deter-
mined by the criteria in §774.15.

PART 777—MITIGATION OF IM-
PACTS TO WETLANDS AND NAT-
URAL HABITAT

Sec.
777.1
777.2
777.3
777.5

Purpose.

Definitions.
Background.

Federal participation.

§777.2

T77.7 Evaluation of impacts.
T77.9 Mitigation of impacts.
777.11 Other considerations.

AUTHORITY: 42 U.S.C. 4321 et seq.; 49 U.S.C.
303; 23 U.S.C. 101(a), 103, 109(h), 133(b)(1),
(b)(11), and (d)(2), 138, 315; E.O. 11990; DOT
Order 5660.1A; 49 CFR 1.48(b).

SOURCE: 65 FR 82924, Dec. 29, 2000, unless
otherwise noted.

§777.1 Purpose.

To provide policy and procedures for
the evaluation and mitigation of ad-
verse environmental impacts to wet-
lands and natural habitat resulting
from Federal-aid projects funded pur-
suant to provisions of title 23, U.S.
Code. These policies and procedures
shall be applied by the Federal High-
way Administration (FHWA) to
projects under the Federal Lands High-
way Program to the extent such appli-
cation is deemed appropriate by the
FHWA.

§777.2 Definitions.

In addition to those contained in 23
U.S.C. 101(a), the following definitions
shall apply as used in this part:

Biogeochemical transformations means
those changes in chemical compounds
and substances which naturally occur
in ecosystems. Examples are the car-
bon, nitrogen, and phosphorus cycles in
nature, in which these elements are in-
corporated from inorganic substances
into organic matter and recycled on a
continuing basis.

Compensatory mitigation means res-
toration, enhancement, creation, and
under exceptional circumstances, pres-
ervation, of wetlands, wetland buffer
areas, and other natural habitats, car-
ried out to replace or compensate for
the loss of wetlands or natural habitat
area or functional capacity resulting
from Federal-aid projects funded pur-
suant to provisions of title 23, U.S.
Code. Compensatory mitigation usu-
ally occurs in advance of or concurrent
with the impacts to be mitigated, but
may occur after such impacts in spe-
cial circumstances.

Mitigation bank means a site where
wetlands and/or other aquatic re-
sources or natural habitats are re-
stored, created, enhanced, or in excep-
tional circumstances, preserved, ex-
pressly for the purpose of providing
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